STATE OF MICHIGAN
MICHIGAN DEPARTMENT OF HISTORY, ARTS AND LIBRARIES
STATE HISTORIC PRESERVATION REVIEW BOARD

CARLA M. WILSON,
Applicant/Appellant,

v Docket No. 04-015-HP

DETROIT HISTORIC
DISTRICT COMMISSION,
Commission/Appeliee.

FINAL DECISION AND ORDER

This matter involves an appeal of a decision of the Detroit Historic District
Commission, which purportedly denied retroactive permission for a second garage, a
driveway/parking pad, stone pillars, a vinyl security fence, brick window detailing over a
front bay window, a curb cut, and landscaping changes at the premises known as
%9100 Berkeley Road, Detroit, Michigan. The residence is located in Detroit's
Sherwood Forest Historic District.

The State Historic Preservation Review Board (the Board) has jurisdiction to
consider this appeal under authority of Section 5(2) of the Local Historic Districts Act, as
amended, being Section 399.205 of the Michigan Compiled Laws.

At the direction of the Board, the Office of Regulatory Affairs of the Department of
History, Arts and Libraries convened an administrative hearing in this matter on January
13, 2004, for the purpose of receiving evidence and hearing arguments.

A Proposal for Decision was issued on October 11, 2004, and true copies of the

Proposal were mailed to the parties and their attorneys of record, if any, pursuant to
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Section 81(1) of the Administrative Procedures Act of 1969, as amended, being Section
24.281 of Michigan Compiled Laws.

The Board considered this appeal, along with the Proposal for Decision, the
official récord made and all materials submitted by the pariies, at its regularly scheduled
meeting conducted on October 22, 2004.

Having considered the Proposal for Deci;ion and the official record made in this

matter, the Board voted 7 to O , with __~ abstention(s), to ratify, adopt and

promulgate the Proposal for Decision as the Final Decision of the Board in this matter,
and to incorporate the Proposal into this document, and,

Having done so,

IT IS ORDERED that the Commission’s decision of September 10, 2003 is SET
ASIDE with respect to landscaping and that the Commission’s notice of decision and
order of September 12, 2003 is SET ASIDE with respect to the curb cut.

IT IS FURTHER ORDERED that the Commission’s decision of September 10,
2003 is AFFIRMED with respect to the new garage, stone pillars, vinyl fence, brick
detailing, and concrete pad and driveway. |

IT IS FURTHER ORDERED that a copy of this Final Decision and Order shall be

transmitted to each party, and to the party’s attorney, if any, as soon as is practicable.

Dated: 5)2;‘ . ZL\Q‘&

Elisabeth Knibbe, Chairperson
State Historic Preservation Review Board

NOTE: Section 5(2) of the Local Historic Districts Act provides that a permit applicant aggrieved by a
decision of the State Historic Preservation Review Board may appeal the Board’'s decision to the circuit
court having jurisdiction over the commission whose decision was appealed to the Board. Under section
104(1) of the Administrative Procedures Act, such appeals must be filed with the circuit court within 60
days after the date that notice of the Board's Final Decision and Order is mailed to the parties.
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STATE COF MICHIGAN

DEPARTMENT OF HISTORY, ARTS AND LIBRARIES

CFFICE OF REGULATORY AFFAIRS

CARLA M. WILSON,
Applicant/Appellant,

v : Docket No. 04-015-HP

DETROIT HISTORIC DISTRICT COMMISSION,
Commission/Appellee.

PROPOSAL FOR DECISION

This matter concerns an appeal of the Septembef 10, 2003
decision of . the Detroit Historic  District . Commission (the
Commission), denying a request £for retroactive permission to
perform certain work, namely: build a second 2¥ car garage, put
in a concrete driveway and parking pad, make a curb cut, erect
seven cobblestone pillars, install a vinyl fence, place brick
detailing over the front bay window, and perform certain
landscaping at the premises situated at 19100 Berkeley Road,
Detroit, Michigan. The proberty is located'in Detroit's Sherwood
Forest Historic District (the District}.

Procedural History

The appeal was filed under authority of section 5(2) of the
Local Historic Districts Act (the LHDA).' Section 5(2) provides
that a person aggrieved by a decision of a historic district

commission may appeal the decision to the State Historic

t 1970 PA 169, § 5, MCL 399.205.



Preservation Review Board (the Review Board)}, which is an agency
of the Michigan Department of History, Arts and Libraries (the
Department) .

Upon receipt of the appeal, the Review Board directed the
Department's Office of Regulatory Affairs (ORA) to convene an
administrative hearing for the purpese of receiving evidence and
~hearing arguments. | To that end, ORA convened a hearing on
January 13, 2004, in the Commission Room, Fifth Floor, Michigan
Library and Historieal Center, 702 W. Kalamazoo Street, Lansing,
Michigan. The hearing was conducted pursuant to procedures
prescribed in Chapter 4 of the Administrative Procedures Act of
1969.° '

The Appellant, Carla M. Wilson, appeared in person at the
hearing' and represented. herself. She was accompanied by her
husband, Kenneth Wilson, Atgela Bodley Carter, Assistant
Corporation Counsel, City of Detroit Law Departﬁent, appeared on
behalf of the Commission. Nicholas L. Bozen, an Administrative
Law Judge assigned to ORA, served as Presiding Officer.

At the conclueion of the administrative hearing, the .
Wilsons indicated that they wanted to do what was fair. Mr.
Wilson stated that he aﬁd his wife were willing to modify some of
the work that had been completedp so that it would match the
historic appearance of their property. He added that what he
preferred to do would be to spend money to make corrections

rather than expend funds to tear out finished work.

z 1969 PA 306, § 71 et seg, MCL 24. 271 et seq.



In view of the Wilsons' stated interest in taking correétive
action, the Presiding Officer ruled that they would have an
opportunity extending teo and through June 1, 2004, to modify aﬁy
noﬁ-conforming work at their property and to repért back with
respect to any issues remaining in this case. However, as of the
date of this Proposal for Decision, neither the Appellant nor her
husband has submitted any ‘report, letter, samples of new
materials or other communication to ORA, to demonstrate that any
finished work has been modified or that any issue on appeal
herein has been waived, withdrawn or otherwise resolved.

Issues on Appeal

In her November é003 letter of appeal, thé Appellant asked
the Review Board tc set aside the Commission's decision in its
entirety. She listed several reasons why she felt she was
entitled to relief, including: 1) there was no curb cut, and the
landscape changes were made in April 2001, before thefDistrict
was designated, 2) most of the other work was COntrécted for
prior to District establishment, 3} the changes at her property
were historié in character and in keeping with federal Standard
No. 9, 4) the changes enhanced the appearance of her house.and
gave it a more stately presence, 5) the vinyl fence was necessary
in order to provide safety and security, and &) certain members
of the Commission were verbally abusive to her and her husband.

The Commigsion's position, in brief, was that it properly
applied all applicable historic preservation standards and
guidelines, and procedures, when it denied the Appellant}s

request for a new garage, the vinyl fence, and other work.



Summary of Evidence

Under Michigan law, a party who stands in the position of a
~plaintiff, an applicant, or an appellant generally has the burden
of proof in an administrative préceeding. 8 Callaghan's Michigan

Pleading and Practice (2d ed), § 60.48, p 176, Lafayette Market
and Sales Co v City of Detroit, 43 Mich App 129, 133; 203 NW2d
745 (1972}, Prechel v Dept of Social Services, 186 Mich App 547,

549; 465 NW2d 337 (1990). The Appellant clearly occupies that
position in this case and consequently bears the burden of proof
- with respect to her factual allegations.

A. Appellant’s Evidence

... Section 5(2) of the LHDA,. cited. above, . indicates that

appellants may submit any part or all of their evidence in

written form. In that wvein, the Appellant submitted seven
exhibits in order to substantiate her factual assertions. Her
exhibits consisted of: 1) a copy of the ''notice of denial and

corder'' regarding the Appellant's application; 2) a Kirkland
Farms, Inc., invoice dated November 14, 2001 and pertaining to
new pillars; 3) a Joeseph David Construction invoice dated July
le, 2001 and pertaining to a 2% car garage, a concrete driveway
with a carport space, and footings for seven stone pillars; 4) a
Wayne County Department of Public Services approval notice, dated
November 21, 2002, regarding a residential drive approach at
19100 Berkeley; 5) a Wayne County Department of Public services
permit, dated January 21, 2003, to construct a residential drive

apprcach at 19100 Berkeley; 6) a parking alert notice indicating
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that the firét two blocks of Berkeley are posted; and 7) a
‘photograph of the property, dated May 21, 2003.

In additioﬁ, the Appellant testified at the hearing. She
stated that she and her husband had moved into fhe house in 1999
and that the neighborhood was nice.

In terms of landscaping, she indicated that shortly after
: moving in, they had removed big pine trees in the front yard and
cut down cherry trees in the rear. She also mentioned seedlings.

Regarding the garage and parking pad, she commented that
there was no place to park. She said a friend had received a
ticket while wvisiting. She alsc mentioned that the outside
rearview mirrors had been knocked off a visitor's car,.

She commented that there were safety concerns. She stated
her house was on a corner: lot, that the old wood fence was
falling apart, and that its gate would not close. She said the
side door was visible and there was no sgafety wall.

She further mentioned thaﬁ the contract for the new pillars
had been signed in November of 2001, that she thought they looked
good, and that the local reverend liked them.

She additionally stated that the new brickwork over the
windows matched the bricks below.

The Appellant's husband, Kenneth Wilson, also testified at
the hearing.

He reiterated that the contract concerning the material for
the pillars had been signed on November 14, 2001. He then stated
that some minor ground preparation took place about a week later;

however, he acknowledged that another contractor, the one who
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actually erected the pillars, did‘not begin working until July or
August 2002 and did not finish the job until September 2002.

Mr. Wilson also reiterated that‘ he had contracted with
Joeseph David Construction in July of 2001 to purchase the
materials he needed to build his garage. He further acknowledged
that construction work did not begin under after July 4, 2002 and
that the job was not finished until sometime in August.

He fufther stated that work on the parking pad was begun and
finished in July and August of 2002. He stressed that there was
no curb cut, in that the street (Seven Mile Road) was raised and
the curbs there were only ¥ of an inch high, so there was no need
to make a cut.

Regarding the pillars, he verified that he had contracted
with Kirkland Farms in November 2001 to purchase his materials;
however, he acknowledged that construction did not begin until
September 2002, adding that it took a few days to complete.

He next stated that he wanted to and does own five wvehicles
and that he therefore needs a second garage.

He further stated that the Commission denied his application
because he did not have any sample materials to show the
commissioners. He said that this was not fair and that taxpayers
must be treated fairly. He then sgtated that Commissioner Turner
was belligerent and he felt the way the Commigsion handled things
was bad. |

He added that, being on a corner, there was a need for
security and that ''the fence is a must''.

He said his wife had purchased the house.



He also said he thought that the stone pillars were
historic.

He added that the changes he and his wife had made were not
an eyesore and that they did not look horrible.

He also 1nd1cated that the president of the neighborhood
association, Wllllam Vance, had said his fence was too bright and
that Wilson had no choice but to change it. Wilson asserted that
Mr. Vance was ''nasty'' and that Vance told him he was in big
trouble. |

Wilgon acknowledged that he himself had a big mouth.

Under cross-examination, Mr. Wilason testified that he and
his wife had learned in April of 2002 about the fact that the
.Sherwood Forest neighborhood was being proposed for designation
as a historic district, He said they were made aware of the
official designation in May 2002, by reading an article in alocal
newspaper,

He also testified that he had applied for building permits
when construction started in the summer of 2002. He said he
could not get a permit because building officials had insisted on
referring his request to the Commission.

He additionally testified that the City had cited his wife
for undertaking construction without a permit and that she had
received violation letters dated July 31, 2002 and September &,
2002.

B. Commigeion’s Evidence

The Commission also offered documents and testimony for

entry into the official hearing record.



The Commission submitted ten exhibits at the hearing. The
Commission's exhibits® consisted of: A) a letter dated July 31,
2002 from Sheila Bashiri,.Staff, Historic District Commission, to
Carla Wilson saying that Wilson needed to £file an application
pertaining to the exterior changes made to her property at 19100
Berkeley, B) a letter dated September 6, 2002 from Bashiri to
-Wilson reiterating the nee.d for Wilson to request approval for
the exterior changes, C) an application dated July 18, 2003,
signed by Wilson, requesting permission to build a 2% car garage
and perform other work at her property, D) Chabter 25 of the
Detroit Ordinances, E) the Cémmission's rules of procedure, F)
abbreviated minutes of the Commission meeting of September 10,
2003, -G) a staff report regarding Wilson's application, with
numerous attachments, including 16 photocopies of photographs,
and a letter from William Vance, who sexrves on the Board of
Directors for the Sherwood Forest Association, H) a copy of. the
'LHDA, I) the U.S. Secretary of the Interior's Standards for
Rehabilitation and Guidelines for Rehabilitating Historic
Buildings, and J) a notice of denial and order dated September
12, 2003.

The Commission also presented testimony from one witness,
Sheila Bashiri. Ms. Bashiril indicated that she is employed by
the Commission as a Cultural Resources Specialist 2 and that she
holds an master's degree in urban planning.,

Ms. Bashiri testified that she participated in the

designation of the Sherwood Forest neighborhood as a historic

2 The Commission identified its exhipits with letters.



district in April and May 2002 and was familiar with the
inclusion of 12100 Berkeley within the District.

Ms. Bashiri also testified that after the District was
established, she had received a telephone call regarding the
construction of the new garage at the premises and that she did
some fieldwork and observed that exterior changes had in fact
been made at the property without benefit of a building permit or
. Commission approval. She-said she took photographs of the garage
and then sent a violation letter to the Appellant, on July 31,
2002. She said she sent another letter to Wilson, on September
6, 2002, after the pillars wefe erected.

Bashiri further ltestified that the Commission received
Wilson's application around July 18, 2003 and then met in
September to review it. She added that she prepared a gtaff
report regarding the application. She also étated that the
Commission asked the Wilsons for garage and site plans but that
it never received any such materials. She noted that 1local
design and review guidelines had been adopted for the District.

She additionally stated that there were now two garages on
the property. She indicated that the original garage has brick
walls and a four-sided roof. She also said the new garage has
vinyl siding with a gable roof that differs from the roof on the
original garage.

Bashiri further testified that homeowners must obtain
permissioﬁ in order to change their landscaping, and that in the
District designation photographs of the property no trees

appeared in the front yard. She then pointed out that new trees
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appeared later and could be seen in subsequent pictures. She
affirmed that homeowners must obtain permission before making
landscape changes.

She concluded her testimony by indicating that the vinyl
fence, ﬁhe vinyl siding on the new garage, and the remaining work
identified on the application all failed to comport with the
Secretary's standards. She added that the Commission also felt
there was inappropriate differentiation under Standard 9 with
respect tec the old and the new garage.

Findingas of Fact

Based on the evidence introduced into the record at the
administrative hearing, the facts of this matter are found to be

as follows:

A. Background of Residence

1. The primary structure located at 19100 Berkeley Road in
Detroit, Michigan, is a brown brick, English Revival style
regidence, which is located on the corner of Berkeley and West
Seven Mile Roéds. Other features at the site include a brick
garage with a four-sided roof, as well as a six-foot high wooden;
gated fence. (Testimony; Commission Exhibité D and G)

B. Purchage of Regidence and Initial Activities

2. Carla Wilson purchased the house at 19100 Berkeley in
1999, and she and her huaband moved in at that time. She felt
the néighborhood was nice. Her deed of purchase contained

restrictions, such as: new fences must made be of woven wire and
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the Association must approve fences with respect to corner lots.
(Testimony; CE D)

3. Thereafter, the Wilsons did some landscaping. They cut
down cherry trees in the rear. They removed big pine trees and
planted tree seedlings in the front. (Testimony)

4. They also had visitors. At least one of their visitors
parked a car on Berkeley and received a parking ticket. The
first two blocks of Berkeley are posted. Street parking is
prohibited from 7 a.m. to 6 p.m., seven days a week. Officers
from the 12% Preéinct patrol the street. Despite such patrels,
the car of one of the Wilsons' visitors had its mirrors knocked
off. (Testimony; Appellant's Exhibit 6)

5. The Wilsoné also wanted to improve their property. In
particular, they wanted to build a second garage to house some of
Mr. Wilson's five wvehicles and they also wanted to enhance
security and safety by tearing down the deteriorating wooden
fence and erecting a vinyl security wall. (Testimony)

6. On or about July 16, 2001, the Wilsons _obtained an
invoice from Joeseph David Construction of Detroit, Michigan.
The invoice called for constructing a 2% car garage with a brick
front and wvinyl siding on the sides and rear. The invoice also
called for pouring an eight-inch thick concrete driveway with a
carport space leading to Seven Mile Road, withbut cutting the
curb. It additionally called for pouring four-foot deep concrete
footings for seven stone pillars, five of which would anchor.a_
new vinyl security fence. The invoice indicated that there would

be a deposit of £18,000.00 made at that time, with a balance of
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$31,odo.oo to be paid upon completion of all work. Thelinvoice
also indicated that Kenneth Wilson would work with the contractor
on the scheduling and timing of work. (Testimony; AE 3)

7. On or about November 21, 2001, Kenneth Wilson obtained
an invoice from Kirkland Farms, Inc., regarding the construction
of seven Ohio Cobblefield stone pillars. The invoice indicated
that the charge fér.five six-foot pillars would be $3,000.00 and
that the charge for two four-foot pillars would be $800.00. Some
minor ground preparation took place about one week later.

(Testimony; AE 2)

C. Establishment of Historic District

8. Commission staff member Sheila Bashiri participated in
the - designation of the Sherwood Forest neighborhood as aﬁ
official historic district, during April and May of 2002. She
became familiar with 19100 Berkeley during her work on
establishing the District. (Testimony)

9. Mr. and Mrs. Wilson became aware in April 2002 that
their neighborhood was being proposed for designation as a
historic district. (Testimony)

10. On April 24, 2002, Detroit City Council passed
Ordinance No. 2-02,* officially designating a historic district
known as the Sherwood Forest Historic District. The district
encompassed approximately 225 predominantly English Revival
residential structures. (CE D)

11. The District was established at the ''conservation!''

treatment level. This means that owners were encouraged to

4 bDetroit Ordinances, § 25-2-141.
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clean, repair or replace worn, cracked, or broken materials with
compatible materials. Owners were also encouraged to perform
normal maintenance. The ordinance contemplated acceptance of
contemporary building methods or materials, provided that they
were cbmpatible with the defined elements of design for the
District. (CE D)

12. Under the ordinance, the elements of design prescribe
that buildings derive from classical precedents, that wood be
used for window frames, that slate oxr slate-like asphalt shingles
be used on roofs, that garages correspond in materials to the
main dwelling, that garage colors relate to‘the colors of the
main dwelling, that landscape features in the public right-of-way
create a sense of continuity, that the width of the driveway
correspond to the width of the garage on corner lots, and that
replacement trees should be characteristic of thé area and
period. (CE.D) |

12. In May 2002, the Wilsons saw an article in a local
newSpaper, the ""Tattle Tale'', discussiﬁg the fact that the'
District had officially been established. (Testimony)

D. Construction and Other Activities

14. In July of 2002, the Wilsons began work on the second
garage at the premises. This west-facing, 2% car structure was
placed on the north side of the existing_garage at the rear of
the house. The new garage had beige vinyl siding on three
elevations and brick veneer on the west, where a double garage

door and a single entry door were located. The side facing gable
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roof was light pink in color, as contrasted with the dark red
roof of the house and the existing garage. (CE D)

15. On or about July 22, 2002, Sheila Bashiri received a
telephone call from one the Wilsons' neighbors. In‘this cal;,
the neighbor told Bashiri that the Wilsons were erecting a second
garage at the premises.
| 16. William Vance, a member of the Board of Directors of
the Sherwood Forest Associatipn, alsc received a phone call in
July 2002 indicating that the Wilsons were building a second
garage. He sent a letter to the Wilsons on July 29, 2002
indicating that they were in violation of the Sherwood Forest
property restrictions and the Commission's building guidelines.
(CE D)

17. On July 31, 2002, Bashiri visited the premises and
observed the new garage, which ghe photographed. She then sent
Carla Wilson, who was the property owner of record, a ietter
indicating that while doing fieldwork, she (Bashiri) observed
that changes, those being the new garage, had been made at the
premises without Commission approval. Bashiri wrote that to be
in compliance with the ordinance, Wilson must immediately submit
an application for a building permit along with gsupporting
documents and have the application placed on the agenda for the
Commission's next meeting. (Testimony; CE A)

18. In late August or early September 2002, the Wilsons
began work on the driveway, parking pad, related concrete work,
and the seven cobblestone pillars. The pillars were light colored

stone, approximately 18'' x 18'' square, with a hipped concrete
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cap on top. The two front pillars were built appfoximately three
feet tall, while the other five pillars were about two feet .
taller. A new parking pad was placed between the house and the
two garages and ran to the street. (Testimony; CE D)

12. On September 6, 2002, Bashiri sent a second letter t§
Carla Wilson regarding changes at‘the premises. The letter again
“indicated that in order to be in compliance, Wilson must.
immediately submit an application and supporting documents. (CE
B)

20. The concrete work and the pillars weré all completed by
September 18, 2002. (Testimony; CE D)

21. On or about November 1, 2002, Kenneth Wilson sent a
.drawing to the Wayne County Department of  Public Services
regarding his newly constructed, concrete drive approach to Seﬁen
Mile Road. He received county approval a few weeks later, with
the proviso, ''Do not cuﬁ curb''. (AE 4 and 5}

22. Early in Nbﬁember 2002, William Vance met with Kenneth
Wilson to discuss the. changes at the Wilsons'’ property.
(Testimony; CE D)

23. In or about January 14, 2003, the Wilsons iﬁstalled six
Or more vinyl_fence posts_along their property line on the Seven
Milé Road border of their property, to support a new vinyl fence.
(CE D)

24. By February 7, 2003, the Wilsons had completed
installation of a new solid-looking vinyl fence and gate around
the rear of'their property. The fence was constructed of solid

panels of vinyl fencing, starting at the socuth side front face of
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the house and extending southward to one of the taller stone
pillars. It was intermittently attached to the stone pillars and
the vinyl posts, and also to the southwest corner of the garage.
The gate was a ten-foot wide, double gate. (CE D)

25. The Wilsons subsequently added new brick detailing at
the top of the bay window on the front of the house. The
detailing mimicked stonework found at the bottom of the window
and in the seven stone pillars. (CE D)

26. At ar&und this time, seedlings that the Wilsons had
planted in their front yard, which altered the appearance of the
historic landscape, began to sprout up. (Testimony; AE 7; CE D)

27. A pastor from a nearby church thought the changes

locked nice. Other neighbors did not. (Testimony; CE D))

E. Contacts and Commission Review

23. Cn July 14, 2003, Bashiri received a letter from Carlé
Wilson, who inQﬁired about complying with the proper gquidelines
for work on her home. Wilson alsc wrote that certain repairs
would be completed'with the monitoring help of Mr. William Vance
of the-Sherwood Association. (CE D)

29. Bashiri replied to Mr. and Mrs. Wilson on July 16,
2003. She thanked them for responding to her, and she again
furnished information to the effect that an application and
supporting documentation must be submitted to the Commission
regarding the work done at their property. Bashiri's letter also
indicated that the application must address the garage, the stone
pillars, the wvinyl fencing, the paving, and the removal of

plantings from the front of the property. She added that samples



. 17
cf all cf the materials listed on the Commission's checklist must
accompany the application. (CE D)

30. Carla Wilson subsequently completed an ''application

for new construction or additions''. It was dated July 25, 2003.

With respect to items mentioned on the ''submittal criteria
ckecklist'' and in response to requests for copies of: floor

plans, elevations, materials samples, and designs, Wilson wrote,
""Don't have any''. The C@mmission received the application on
August 21, 2003. (CE C and D)

31. Another Commission staff member, Kristine Kidorf,
promptly contacted Msa. Wilson via fax. Her communication stressed
that the Commission needed the documentation mentioned in the
checklist by the close of business on August 25, 2003. (CE D)

32. Bashiri subsequently. prepared a staff report for the
Commission's use. The report contained several attachments,
including 16 photographs. It noted that the applicant had said
that she and her husband had constructed the garage without plans'
and could not furnish any of the documentation Kidorf had
requested. The reported commented that the applicant had
expiained that she and her husband needed the garage because they
owned five cars. The report also commented that Wilson had
stated that the vinyl fence was replacing an old fence and wasg
needed for security purposes. Bashiri ended her report by
recommending that the Commission deny the application and in
addition, order the changes reversed, on the basis that the work

did not meet the Secretary of the Interior's Standards. (CE D)
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33. The Commissioﬁ met on September 10, 2003 to conduct
routine business, including consideration of Carla Wilson's
application. Five commissioners were present. Mr. and Mrs.
Wilson were also in attendance, as was Mr. Vance. Bashiri read
portions of her report during the meeting. (Testimony; CE F)

34. At one point, Commissicner Hamilton moved to table
Wilson's application in order to give the owners time to work
with staff. The motion proposed that the owners return with a
solution to resolve the situation and furnish complete drawings.
He later withdrew this motion. (CE F)

35, After further discussion, Commissioner Hamilton moved
to deny the application for the new garage,rthe vinyl fence, the
. stone pillars, the driveway and concrete pad, the stone trim over
rthe front bay window, and the landscaping, and order the work
rémoved and the landscape returned to its original condition, in
that it did not meet Standard No. 9 of the Secretary of the
Interior's Standards. Commissioner Turner offered support. The
motion carried by a vote of 5 to 0. (CE F)

36. On September 15, 2003, Kidorf, on behalf of the
Commission, sent Carla Wilson a notice of denial and order dated
September 12, 2003. The notice repeated that the changes made at
15100 Berkeley did not comport with Secretary of the Interior's
Standard No. 9. The notice added that Wilson could appeal the
Commission's decision to the Review. Board within 60 days of
receiving the noticel (CE J)

37. Carl Wilson filed her appeal with the Review Board in

mid-November 2003.
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Conclusions of Law

As indicated above, section 5(2) of the LHDA allows persons
aggrieved by decisions of commissions to appeal to the Review
Board. Section 5(2) also provides that the Board may_affirm,
modify, or set aside a commission's decision and may order a
commiésion to issue a certificate of appropriateness. Relief
should, of course, be ordered when a commission has, among other
things, acted in an arbitrary or capriciocus manner, exceeded its
legal authority, or committed some other substantial and material
error of ‘law. Conversely, where a commission has reached a
correct decision, relief should not be granted.

A, Curb Cut, and Landscaping Prior to District Desigmation

The Appellant's firsthchallenge involves the alleged curb
cut, as well as certain landscaping. In her letter of appeal,
the Appellant wrote that although there was a éommission claim
that the curb on Seven Mile Road had been cut, there was no curb
cut to Seven Mile. The Appellant also asserted that the
landscaping changes had occurred in April 2001, when she and her
husband planted tree seedlings. She claimed that after a two-
year period, the seedlings had just started to sprout up.

The evidence offered by the parties and admitted into the
record on the curb cut issue is contradictory. The Commission's
witness, Bashiri, testified that there was a curb cut. The
Commission also. offered ©black - and white photocopies of
photographs of the alleged cut; however, these photocopies were

grainy, indistinct and unclear, and did not plainly show a cut.
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By way of contrast, Kenheth Wilson testified that there was
no curb cut. He went on to explain that the street had at one
time been raised, so that-the curb was now only ¥ of an inch
high. Moreover, the Appellant also presented corroborating
doéumentation. She submitted the July 16, 2001 Joeseph David
Construction invoice (AE 3), which stated, ''Pour eight inch
thick concrefe driveway with carport sgpace leading into 7 mile
Rd., without cutting the curb.'! She alsc submitted post-work
approvals from the Wayne County Department of Public Services (AE

4 and 5) regarding right-of-way work on the approach to Seven
Mile, which said, ''Do not cut curb.'! It must also be observed
that the Commission's minutes indicate that Commissioner
Hamilton's motion omitted any mention of disapproving a curb cut.

In summary, the Appellant's evidence on the curb cut issue
is more compelling than is the Commission's evidence.

With. regard to landscaping, a similar c¢onclusion can be
reached. The evidence predominates in the Appellant's .- favor.
Carla Wilson herself testified that she and her husband removed
the large pine tress in their front yard and the cherry trees in
the rear not long after moving in. Tﬁe photographic evidenée
submitted by the Commission shows a clear front yard in April
2002 at the time of District designation, small seedlings in
September 2002, denuded stalks in March 2003, and fairly }obust
young trees in August 2003.

In short, the totality of the evidence  supports the
Appellant's version of the facts and her c¢laim that the

landscaping work performed at her residence did occur prior to
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District designation. As such, 1t would not be inappropriate
work, and the Commission's order with respect to landscaping
should be set side.

B. Work Contracted for Prior to District Designation

The Appellant next asserts that the bkulk of the work
undertaken at her resgsidence was completed on the basis of
contracts executed prior to District designation. She contends
that she was therefore legally entitled to finish all such work,
and that the Commission committed error by deciding otherwise.

In terms of the evidence, the BAppellant presented two
invoices dating from 2001 (AE 2 and 3) regarding contract labor
and materials. The Joeseph David Constrﬁction invoice called for
- building the 2% car garage, pouring the concrete driveway and
parking pad, and doing work related to the pillars, with
scheduling and timing to be coordinated with Mr. Wilson. The
evidence also indicates that the District was designated in April
2002 and that the above-cited work was in fact performed in July,
August and September 2002.

Regarding thé law; the Commission is obligated to follow the
LHDA and the Detroit Ordinances. With respect to work to be
undertaken in historic districts, section 5(1) of the LHDA®
provides as follows:

Sec. 5. (1) A permit shall be obtained before any
work affecting the exterior appearance of a resource is
performed within a historic district.... A person,
individual ... or agency of government proposing to do
that work shall file an application for a permit with

the inspector of buildings, the commission, or other
duly delegated authority. If.the inspector of buildings

See footnote 1.
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or other authority receives the application, the
application shall be immediately referred together with
all required supporting materials that make the
application complete to the commission. A permit shall
not be issued and propesed work shall not proceed until
the commission has acted on the application by issuing
a certificate of appropriateness.... (Emphasis added)

The Detroit Oxrdinances contain a similar provision.®
Moreover, it is a vioclaticn of both state and local law to
perform work in a district without benefit of prior Commission
approval.’

The evidence is clear that the Appellant performed work in a
district -- that is, built a garage, laid a driveway and parking
pad, erected pillars, installed a vinyl fence, ete. -- all
without oﬁtaining a certificate of appropriateness from the
Commission. The Appéllant's husband testified that they were well
aware that District designation was being discussed and that
designation had in fact occurred, prior‘to the work above being
performed.

Again, the Appellant argues that her arrangements with
Joeseph David Construction and Kirkland Farms justify ignoring
the mandates of the LHDA and the Detroit Ordinances. This
argument cannot be accepted. First, no provision has been made
in either the LHDA or the Detroit Ordinances for waiving the pre-
work permit requirement simply due to the presence of some pre-
existing contractual relationship. Second, the Appellant cites

no statute, ordinance, court case or other legal precedent to

s Detroit Ordinances, § 25-2-18, :
? See MCL 359.215 and Detroit Ordinance, § 25-2-10.
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support her legal argument that the presence of a prior
arrangement will justify performing unpermitted work.

In addition, the Appellaht could have, but 4did not, consult
with the Commission regarding the type of work that would be
historically appropriate for her residence, or how her tentative
plans to improve her property might be inappropriate for the
homesite and the neighborhood. Moreover, she failed to show that
either of the two firms she was dealing with would have been
unwilling to amend or rescind their arrangements with her, or
would have refused to refund any money to her or would not have
substituted historic materials had they been asked to do. In
short, the Appellant has failed to show that she was legally
obligated and entitled to proceed with questionable work.

Accordingly, the Appellant's contention that she should
receive relief simply because she made arrangements to obtain
materials and labor for certain projects at her property, prior
to the designation of the District, must be rejected.

C. Compliance with Historic Preservation Standards

The Appellant further argues that the changes she made to
her property were historically accurate and in keeping with
Interior Secretary's Standard No. 9. The Appellant herself
testified that the new brickwork above her bay window matched the
brick detailé below. Regarding the pillars, her husband said
that he thought they lééked historic.

In assessing the merits of this argument, it is first useful

to note the purpose (or purposes) of historic regulation in
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Michigan. Those purposes are set forth in section 2 of the
LHDA,® which provides:

Sec. 2. Historic preservation is declared to be a
public purpose and the legislative body of a local unit
may by ordinance regulate the construction, addition,
alteration, repalr, moving, excavation, and demolition
of resources in historic districts within the limits of
the local unit. The purpose of the ordinance shall be
to do 1 or more of the following:

(a) Safegquard the heritage of the local wunit by
preserving 1 or more historic districts in the
local unit that reflect elements of the unit's
history, architecture, archeology, engineering, or
culture.

{(b) Stabilize and improve property values in each
digtrict and the surrounding areas.

(c) Foster civie beauty.

(d) Strengthen the economy.

(e) Promote the use of historic districts for the
education, pleasure, and welfare of the citizens
of the local unit and of the state. (Emphasis
added)

A similar section was enacted at the local level and appears
in Detroit's ordinances.’ Also, the U.sS. Supreme Court has
observed that ordinances aimed at preserving historic buildings
confer the benefits of historic preservation on all citizens
within a city and also serve to improve the quality of life in

the city as a whole. Penn Central Transportation Co v City of New
York, 438 US 104, 135; 98 SCt 2646; 57 LEd2d 631 (1978).

It 1is also necessary to consider the principles that the
Commission must follow when reviewing applications. In this
regard, section 5(3) of the LHDAY indicates:

Sec. 5. * * =%

(3) In reviewing plans, the commission shall
follow the United States secretary of the interior's

& 1870 PA 169, § 2, MCL. 399,202,
Detroit Ordinances, § 25-2-1.

10 See footnote 1.
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standaxds for rehabilitation and uidelinesg for
rehabilitating historic buildings, as set forth in 36
C.F.R. part 67. Design review standards and guidelines
that address special design characteristics of historic
districts administered by the commission may be
followed if they are equivalent in guidance to the
secretary of interior's standards and guidelines and
are established or approved by the department. The
commigsion shall alsc consider all of the "following:

(a) The historic or _architectural value and
significance of the resource and its relationship to
the historic value of the surrounding area.

(b} The relationship of any  architectural
features of the resource to the rest of the resource
and to the surrounding area.

(c} The general compatibility of the de51gn,
arrangement, texture, and materials proposed to be
used.

(d) oOther factors, such as aesthetic value, that
the commission flnds relevant.

* * %

(4) The commission shall review and act upon only
exterior features of a resource and shall not review
and act upon interior arrangements unless specifically
authorized to do so by the local legislative body or
unless interior work will cause visible change to the

exterior of the resource. The commiggion shall not
disapprove an application due to considerations not
prescribed in subsection (3). (Emphasis added)

Again, a comparable provision appears in the Detroit
Ordinances.*

Of additional note is Standard No. 9 of the Interior
Secretary's Standards,.which is set forth as 36 C.F.R. 67.7(b) (9)
and provides as follows:

(9} New additions, exterior alterations, or
related new construction shall not destrey historic
materials that characterize the property. The new work
shall be differentiated from the old and shall be
compatible with the massing, size, scale and
architectural features to protect the historic
integrity of the property and its environment.

i1 Detroit Qrdinances, § 25-2-20,
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The Appellant's argument that her second garage, concrete
parking pad and driveway, stone pillars, vinyl security fence,
and bay window brickwork are all historically appropriate, is
conclusory and unfounded, There is no evidence in the hearing
record to suggest that the Appellant or her husband have received
training in historic preéervation principles or that that their
opinions should carry the same weight as the opinions of experts.
Ms. Bashiri, on the other hand, has been awarded an advance
degree in urban planning and possesses considerable work
experience as a senior cultural resources staff person. She
testified that in her expert opinion, all of the work listed
above was historically inappropriate and clearly violated the
federal standard cited by the . Commission in 'Mr. Hamilton's
motion.

Moreover, the Commission's independent Jjudgment, that the
work was improper, was well-taken. The garage was built without
plans and is clearly incompatible with the historic character of
the first garage or the historic residence. For example, its
design differs from the design of the house, its roofing is a
different color and style from the roof on the house, and three
sides of the new garage are vinyl covered, while the house is
brick. Also, the parking pad and second driveway are clearly not
historic to the property and have the unfortunate effect of
converting the entire back yard into a cement pad. Further,
there‘is no evidence that the stone pillars are consistent with
the property's historic character, and the stone used does not

match the house. The wvinyl fence and ten-foot gate clearly
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differ from ﬁhe'deteriorated historic wooden fence. They are also
inapprépriate in that they violate the local Fence and Hedge
Guidelines, which provides that ''(n)ew construction of fences or
walls should be designed to¢ minimize impact to the historic
fabric and should be‘comﬁatible with the sgite in setback, size
and scale to protect the historic integrity of the property and
its environment''. Finally, the new bricking above the bay
window ié conjectural, and in any case the local design
guidelines call for the use of wood.
In sum, this basis for reversal should also be rejected.

D. Enhanced Appearance of Residence

The Appellant additionally argues that the changes she made
to her property have enhanced the appearance of her residence and
have given it a more stately presence. To support this
contention, she testified that her reverend liked the look of the
new cobblestone pillars and that she herself thought they looked
good. |

A reading of sections 2(c) and 5(3) (d) of the LHDA, quoted
above, reveals that commissions can, indeed, consider ''beauty'!
and "aesthetics'; when reviewing applications. However, those
sections, and many others, also reveal that aesthetics is a
matter far down the list of considerations for work proposed in
‘historic districts.‘ Clearly, historic and architectural wvalue
and historic significance predominate as matters to be weighed
before approval for work is given.

In the case at hand, the work desired and completed by the

Appellant lacks any  historic integrity or compatibility
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whatsoever. Within historic districts, historic conservation and
protection are the predominant considerations, The fact that
proposed work mayrin someone's opinion ''loock hice", when that
work fails to adhere to historic preservation standards, 1is
simply an insufficient reason to permit its construction. T&
conclude otherwise would undermine the entire statutory scheme of
historic preservation in Michigan.
The Appellant's fourth ground for reversal is therefore
rejected.

E. Failure to Consider Safety and Security

The Appellant's next argument for reversal is that the
Commission failed to adequately consider safety and security when
reviewing ' the 'vinyl fence portion of her application. She
therefore asks the Review Board to direct the Commission to
approve the fence portion of her request.

The Appellant has repeatedly stated that her primary reason
for wanting a solid vinyl fence is the need for safety and
security. Mr. and Mrs. Wilgon both testified about their belief
that a vinyl fence would protect their property better than wood
and could provide a greater degree of safety for them and their
visitors. They commented about the police patrols on Seven Mile
Road and the dangers that Mrs. Wilson might face walking between
her car and the house.

The evidence in the hearing record indicates that when Mrs.
Wilson bought the house, it had a wooden fence with a broken
gate. The evidence also shows that her deed of purchase allowed

for the installation of woven wire fences around her property.
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The Appellant has the burden of proof and persuasion on this
issue. While she did testify that she felt the neighborhood was
dangerous, she did not show (or even attempt to show) that
repairing or replacing her original wooden fence, or installing a
woven wire fence, would fail to furnish adequate safety for her,
her husband, and their wvisitors. She did not show that an
historically appropriate fence would fail to the job. In other
words, she failed to establish that she needed to install modern
~vinyl, as contrasted wiﬁh wood or wire,

As for any work performed to date, it must noted that the
Appellant was aware of her deed restrictions and the Distriét
designation, and the requirement to apply for permission in
,advance. She nevertheless proceeded with erecting an unapproved
vinyl .fence without a certifidate of appropriateness. She
pursued her fence project unilaterally and thus must bear the
consequences of having taken that action. While the
commissioners, the Review Board, and others may sympathize with
her circumsﬁances, the mere féct that she expended funds for and
installed modern materials is insufficient to justify the
issuance of a certificate of appropriateness at ﬁhis time.

F. Alleged Verbal Abuse by Commissioners

As a final argument, the Appellant asserts that certain
members of the Commission publicly, verbally abused her and her
husband. She states that she is a citizen and a taxpayer, and
she contends that the Commission's denial should be set aside due

to this abuse.
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The Appellant testified at the hearing. She did not,
however, identify any commissioner or commissioners as having
committed some form of verbal abuse. Neither did she explain
what she meant by the term ''verbal abuse'', nor did she cite any
legal authority which would call for reversal of an otherwise
legitimate decision by a public body because of rude comments
made by a commissioner. The Appellant had the opportunity to
question Ms. Bashiri, who was élso at the meeting, about the
alleged verbal abuse by commissioners, but did not do so.

The Appellant's husband, Kenneth Wilson, testified at the
administrative hearing regarding this issue. Mr. Wilson said
that Commissioner Jim Turner was ''belligerent''. However, the
Appellant did not question her husband about what he meant by
that statement, and there is nothing else in the official hearing
record to shed any additional light on this point.

In summary, the evidence offered by the Appellant is clearly
insufficient to support either a finding of fact or a conclusion
of law that she and her hﬁsband were verbally abused by
commissioners at the meeting held on September 10, 2003.

Accordingly, the Appellant's final ground for reversal must
be rejected.

Conclusion

In congideration of the evidentiary record as a whole, it is
concluded that the Appellant's evidence predominates with respect
to the curb cut issue and the pre-designation landscaping work

undertaken at 19100 Berkeley Road in Detroit, Michigan.
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It is further concluded, however, that the Appellant failed
to demonstrate that she is entitled to any relief because she
contracted for work before the District was designated or because
the work she completed comports with historic preservation
standards and gave her home a more stately appearance.

It is further concluded that the'Appellant failed to show
that she was legally entitled to install a viﬁyl security fence
or that she and her husband were verbally abused by one or more
of the commissioners.

It is 1lastly concluded that the new garage, concrete
-driveway and parking pad, stone pillars, vinyl fence, and
brickwork above the bay window at the Appellant's property all
fail.to comport with the Secretary of the Interior's Standards
for Rehabilitation and Guidelines for Rehabilitating Historic
Buildings, and well as Detroit's local design review guidelines.

Recommendation

In consideration of the conclusions set forth above, it isg
recommended that the Commission's order of September 12, 2003 be
set aside with respect to the curb cut and landscaping, and that

the remainder of the order be affirmed.

sovess M 1, 200 bt /6%@,

Nicholas L. Bozen (PAA091)
Administrative Law dge
Cffice of Regulatory Affairs
Department of History, Arts
and Libraries
702 West Kalamazoo Street
Post Office Box 30738
Lansing, MI 48909-8238






